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‘There’s a way to create a parent and It's called adoption’

Visitation | From Page 1

Troxel reaches so far.

In Troxel, Perelman noted, Justice
Sandra Day O’Connor wrote: “We do
not, and need not, define today the pre-
cise scope of the parental due process
right in the visitation context. ...[The]
constitutionality of any standard for
awarding visitation turns on the specif-
ic manner in which that standard is ap-
plied and that the constitutional pro-
tections in this area are best ‘elaborated
with care.”

Perelman told Minnesota Lawyer that
the present case is very fact-driven and
is confined to the enforcement of the
visitation statute, which ;
is free from any consti-
tutional flaws.

Johnson jumps to the
conclusion that because
she is a fit parent, the
state has no role under
Troxel, Perelman said.
“That’s absolutely incor-
rect. The state has an in-
terest in protecting chil-
dren. A fit parent is not
infallible.” A parental
presumption, if it exists, only places the
burden of proof and doesn’t mean that a
parent can never be questioned, he
added.

Children are persons under the 14th

Michael Perelman says
his client is a ‘de facto
parent’.

ent-child relationship; and

todial parent and the child. %

Statute on visitation at center of controversy
Minn. Stat. sec. 257C.08 provides that if an unmarried minor has resided for two
years or more in a household with a person who is not a foster parent, that per-
son may petition the District Court for an award of reasonable visitation rights.
The court shall grant the petition if three requirements are satisfied:
< Visitation rights would be in the child’s best interests;
= The petitioner and the child had established emotional ties that created a par-

< Visitation rights would not interfere with the relationship between the cus-

Amendment and also have liberty and
privacy interests, according to Perel-

= man. “This mixture of rights
means that, occasionally, state ac-
tion that impedes parental deci-
sion-making will be tolerated
when it furthers a child’s inde-
pendent constitutional rights,” he
wrote in his brief.

Perlman also said in his brief
that his client is a nonparent
only in the strictly legal sense
of the word, has been recognized
as in loco parentis, and has
served as such until her visita-
tion was cut off and had to be restored
by court order.

De facto argument
Minneapolis family law attorney Gary

Debele told Minnesota Lawyer that the
state’s former third-party custody
statute allowed a de facto parent to
petition for custody but the current
third-party custody statute allows only
third-party custody under specific cir-
cumstances such as abandonment or
unfitness by the parent.

A different trial court judge may have
recognized the status of a common-
law de facto parent, Debele speculat-
ed. He predicted that the Supreme
Court will focus its attention on the
de facto parent theory under Min-
nesota law rather than the constitu-
tionality of the visitation statute.

Debele noted that the Troxel court
cited the Minnesota visitation statute
with approval because it was narrow-
ly constructed. %
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